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Trust Remodeling

Even irrevocable trusts can be altered to suit current needs.
South Dakota’s new decanting law, effective July 1, 2007,
provides the best tool for doing so
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“Irrevocable” does not truly mean “unchangeable.” Today, trustees and
beneficiaries of an irrevocable trust no longer need to blindly accept the
trust’s terms but instead should consider whether the trust needs remodeling and, if so, whether a decanting statute may be the best means to do so.1
Trust beneficiaries often do not realize they have this option, and assume
instead that the terms of a trust of which they are beneficiaries may not
be changed and must be borne. Indeed, many advisors also assume that
it’s either impossible to amend an irrevocable trust or that the possible
amendments are too limited in scope to merit the attempt. Nothing could
be further from the truth.
Choosing the most appropriate decanting statute depends on the
nature of the trustee’s discretionary authority and whether the beneficiaries of the new trust will include contingent beneficiaries of the original
trust. Today, South Dakota’s new decanting statute, effective July 1, 2007,
provides the most flexibility for trust remodeling.
Trustees or beneficiaries might wish to modify an irrevocable trust to:
• improve the trust’s governance structure;
• change the law applicable to the trust when the terms of the trust
do not facilitate a change to its governing law;
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• change dispositive provisions;
• change the administrative terms of the
trust to ensure the trust provides the
proper tools to its fiduciaries for the best
management of the trust; or
• modernize an outdated trust agreement.
One example would be to modify a trust
to allow the appointment of an investment
director who would be exclusively responsible for trust investments while shielding
the trustee from liability for the director’s
actions. Another would be to change a
trust’s termination distribution provision
from a per stirpes to a per capita division,
if the purposes of the trust and the circumstances permit.
Historically, modification of a trust was
possible through judicial action, often
requiring the consent of all of the beneficiaries, or through a court-approved
equitable deviation.2 In addition, a trustee
might, under common law, have the power
to make distributions of trust property to
another trust, even one created by that
trustee.
The Uniform Trust Code (UTC) expands
a beneficiary’s and trustee’s ability to
amend an irrevocable trust, although some
adopting states have limited this expanded authority. Twenty states have adopted
some version of the UTC.
Certain jurisdictions have enacted
decanting statutes that permit a trustee
with discretionary distribution authority
to distribute trust property into another
trust with different terms, even if the language of the trust only provides for distributions “to or for the benefit of” the trust
beneficiaries. New York was the first state
to pass a decanting statute, followed by
Alaska, Delaware, Tennessee, and, most
recently, South Dakota. 3 These decanting
statutes generally allow a trustee with
discretionary distribution authority over
a trust, in effect, to modify the terms and
conditions upon which trust property is
held for its beneficiaries. Other states,
reportedly including Florida, Ohio and
Pennsylvania, are considering enacting
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their own decanting statutes.
Let’s focus here on UTC trust modifications, common law decanting authority
and decanting statutes—particularly South
Dakota’s recent decanting statute.

UTC Modification
The model UTC provides various means
to modify an irrevocable trust, either by
consent of the settlor and all beneficiaries,
by beneficiaries with court approval or by
court decision alone. 4 Three of these methods have potentially broad application:
(1) Section 411(a) of the UTC provides
for the modification of an irrevocable trust
by the consent of the settlor and all of the
beneficiaries, a codification of the law in
many states.5 No standard or trust purpose
need be shown if these parties consent.
(2) UTC Section 411(b) provides for
modification without the consent of the
settlor, a particularly useful option for old
trusts. It provides that “a noncharitable
irrevocable trust may be modified upon
consent of all of the beneficiaries if the
court concludes that modification is not
inconsistent with a material purpose of
the trust.” Most importantly, Section 411(b)
goes further and provides that a court may
approve the modification even if all of the
beneficiaries do not consent, as long as
the modification is not inconsistent with
any material purpose of the trust and the
interests of any dissenting beneficiary are
adequately protected.6 Although a trustee has standing to object, a modification
under this authority may be imposed over
a trustee’s objection.7
(3) The third method depends upon a
demonstration of the trust purpose, a frustration of that purpose and a modification
that provides a remedy. UTC Section 412(a)
provides that a court may modify a trust’s
administrative or dispositive terms, or terminate the trust, if, because of changed or
unanticipated circumstances, the modification or termination will further the
trust’s purposes. This is an expanded version of the common law doctrine of equitrusts & estates / trustsandestates.com
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table deviation because it clearly
allows changes not only to administrative provisions, but also to dispositive terms. The UTC’s broadened
version of the doctrine is similar
to Restatement (Third) of Trusts
Section 66(1), except that the restatement imposes a duty on a trustee to
petition for an administrative modification or deviation if the trustee
is aware of changed circumstances
justifying the change.
Decanting statutes (or a common law decanting power), particularly the South Dakota statute,
represent an additional means to
modify a trust that may be more
flexible than that provided by the
UTC because decanting permits
a transfer of trust assets to a new
trust with different terms.

Common Law decanting
The core principle of the decanting
statute—that a trustee with discretionary distribution authority may
exercise that authority to appoint
trust property in further trust rather than make an outright distribution—arguably is a codification of
the common law of some states.8
The existence of this trustee power
under common law rests on two
key principles:
(1) The Restatement (Second)
of Property states that “a power
of appointment is authority, other
than as an incident of the beneficial ownership of property, to
designate recipients of beneficial
interests in property.”9 A trustee’s
discretionary power to make distributions to or for a beneficiary
or a defined group of beneficiaries
gives the trustee a power to designate beneficial interests. A trustee
has legal title only, not beneficial
ownership. Therefore, a trustee
holding a discretionary power
holds a special (that is to say, nongeneral) power of appointment
over trust property.10
(2) A holder’s authority to exer20

cise a power of appointment is
unlimited except to the extent the
creator of the power of appointment imposes limits.11 This principle also applies to non-general
powers of appointment.12 In other
words, the holder of a power of
appointment, general or otherwise,
may exercise the power to make a
distribution of property either outright or in further trust, unless the
powers are expressly limited in the
trust document.13
Although there is support in
decided cases for this position, it
can be difficult to demonstrate that

Of course, public
policy dictates that
there be some
limitations on a
trustee’s ability
to revise a trust, so
decanting statutes
have restrictions.
this is a particular jurisdiction’s
common law (especially if dealing
with an older trust and the historic
law of the jurisdiction.) Therefore,
a clear grant of authority under a
state statute is preferable.

Statutes
Decanting statutes allow a trustee with discretionary distribution
authority over a trust, in effect, to
modify the terms and conditions
upon which trust property is held
for its beneficiaries. For example, a
trustee may decant trust property
to a new trust with more (or less)
restrictive dispositive provisions,
a different line-up of successor
fiduciaries or different investment
objectives. Typically, neither settlor
nor beneficiary consent is required
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for a trustee to exercise its authority under a decanting statute.
Public policy dictates that there
should be some limitations on a
trustee’s ability to revise a trust in
this manner, of course, so decanting statutes typically impose limits
on: (1) who may be a beneficiary
of the new trust and (2) when
the grant of distribution authority to a trustee is sufficiently discretionary to enable that trustee
to take advantage of the statute.
Delaware’s statute, for instance,
requires that the new trust have
as its beneficiaries only persons
who are “proper objects” of the
exercise of the trustee’s power.14
In other words, beneficiaries of
the new trust must be, under
Delaware law, only those persons who were beneficiaries
of the old trust and for whose
benefit the trustee of the old
trust had discretionary authority to make distributions. Based
on experience to date with the
Delaware statute, this limitation
tends to restrict the decanting
process to trust restructurings
where beneficial interests are
not changed at all, though the
statutory language is not so restrictive. Tennessee’s statute is similar
to Delaware’s. New York requires
that, in order for the statute to
apply, a trustee’s discretion to
make distributions must be “absolute.”15 Alaska’s decanting statute,
until the 2006 revisions were made
to it, likewise required that the
trustee’s discretion be “absolute;” it
now permits decanting even where
the trustee’s discretionary authority to distribute is limited by a
standard.16 Neither Delaware’s nor
Tennessee’s statute requires that a
trustee’s discretion to make distributions be absolute.

South Dakota
South Dakota’s new decanting statute allows for even broader authoraugust 2007
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ity for modification of a trust than
other states’ decanting statutes.
South Dakota requires only that a
trustee have “discretionary authority”
(without requiring that authority to
be “unfettered” or “absolute.”) Also,
South Dakota’s list of acceptable beneficiaries of the new trust is worded
in the disjunctive. The beneficiaries
of the new trust have to be either:
(1) “proper objects” of the exercise of
the distribution power or (2) “one or
more of those other beneficiaries of
the first trust to or for whom a distribution of income or principal may
have been made in the future from
the first trust at a time or upon a happening of an event specified under
the first trust.”17
The second category provides that
the new trust’s beneficiaries—even
primary beneficiaries—need not be
proper objects of the exercise of the
discretionary power; they can instead
be persons who are merely contingent
beneficiaries of the old trust. In other
words, the language of the South
Dakota statute would permit the
new trusts into which old trusts are
decanted to have different beneficial interests. It would even allow
formerly contingent beneficiaries
to become current beneficiaries
and share equally (or pursuant to
a different allocation) with those
beneficiaries who previously were
the only current beneficiaries.
However, the South Dakota
statute restricts a trustee’s exercise of the decanting authority in
that he must take into account the
purposes of the trust from which
property is to be decanted, the
terms of the new trust and the consequences of the decanting.18
The text of the key provisions
of South Dakota’s new decanting statute is instructive. Section
1 states: “Unless the terms of the
instrument expressly provide otherwise, a trustee who has discretionary authority, under the terms
of a testamentary instrument or
august 2007

irrevocable inter vivos trust agreeBecause South Dakota’s decanting
ment, to make a distribution of
statute is very new, its language
income or principal to, or for the
has not been applied by the courts.
benefit of, one or more beneficiaThe statute uses the bare “purposries of a trust (the ‘first trust’), may
es” term, without a modifier such
instead exercise such authority by
as “material purposes” or “primary
appointing all or part of the income
purposes.” In considering how a
or principal subject to the power in
decanting serves the trust’s purfavor of a trustee of a trust (the
poses, should the trustee consider
‘second trust’) under an instrua trust’s purposes collectively, in
ment other than that under which
a big-picture approach, or differthe power to distribute is created
entiate between material purposes
or under the same instrument, in
and lesser purposes, or look to
the event that the trustee of the
each trust purpose?
first trust decides that the appointLogic dictates that insignificant,
ment is necessary or desirable after
ancillary purposes of a trust should
taking into account the purposes
not thwart greater trust purposes
of the first trust, the terms and
if the latter are best served through
conditions of the second trust, and
a decanting. Moreover, in considthe consequences of the distribuering whether to decant a trust
tion. However, the
following apply:
“(1) The second
trust has as beneficiaries only one
or more of those
beneficiaries of the
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and whether the trust’s purposes
support any modification of the
terms of the original trust, a trustee
could be guided by a court’s analysis of the purposes of a trust when
considering whether to grant an
equitable deviation from the trust’s
terms. Under common law equity
jurisdiction, and in some states
under statutory law (including the
UTC), the doctrine of equitable
deviation permits a court to confer
a power on a trustee in an attempt
to prevent the failure or substantial impairment of the purpose for
which the settlor created a trust.19
Under this doctrine, as stated in
the comments to UTC Section 412,
the purpose “is not to disregard
the settlor’s intent but to modify inopportune details to effectuate better the settlor’s broader
purposes.” In Matter of Pulitzer ,
the court relied on this doctrine
to permit the trustees of a trust
holding shares of a company that
published a newspaper to approve
a sale of the company despite a
prohibition on such sale, because it
appeared that the company would
soon have no value.20 In another
case, a testator established a trust
for his grandson’s education, but
stipulated that no distribution be
made to the grandson after Dec. 31,
1945. The grandson subsequently
was inducted into the armed forces
after one year at school. The court
approved a deviation that permitted the trust to make distributions
to the grandson to complete his
education after his return in 1946. 21
Courts also have relied upon the
doctrine of equitable deviation to
deal with other investment restrictions and to otherwise permit a
trustee to deviate from the terms
of a trust due to the exigencies of
the situation.22
By analogy, a trustee could consider a decanting as a means to
modify the terms under which trust
property is held in order to avoid a
22

frustration of the settlor’s primary
purposes. In this way, a decanting
power becomes a much more practical solution to dealing with problems for which equity demands a
modification of the trust’s terms,
rather than requiring a trustee to
petition a court under the equitable deviation doctrine for any
and all modifications. Generally, if
a modification is not a radical one,
trustees should be willing to use
the decanting statute to modify a
trust’s terms without seeking beneficiary consent or court approval.
In considering a radical modification, a trustee likely would wish to
seek some protection from liability either by obtaining beneficiary
consent or court approval to exercise the decanting power (even
though neither the consent nor
the approval is required under the
decanting statute.)
We do not know for certain
if the courts will defer to a trustee’s determination that the trust’s
purposes are furthered by the
decanting, or if the courts will
make an independent determination. Yet, the courts should defer
to the trustee’s judgment on this
question, as the statute’s language
does not invite judicial review. It
merely provides that trustees may
act if they take certain things into
account. It does not specify that
the trustees may act only if certain things are true. If the statute had provided that the trustee’s
decanting must be consistent with
the purposes of the trust, that
would invite a court’s involvement
in the determination of whether
the decanting was, in fact, consistent with the trust’s purposes. But
the statute simply states that the
trustee must take the trust’s purposes into account, indicating that
the trustee has discretion. In other
areas of trust law, when decisions
are left to a trustee’s discretion,
courts do not readily substitute
trusts & estates / trustsandestates.com

their judgment for that of a trustee
in the exercise of that discretion,
but intervene only when there
has been an abuse of that discretion. 23 There is no reason to conclude that the standard for judicial
review of a trustee’s exercise of its
authority to decant a trust should
be different.
This distinction is important
because it applies a favorable standard of review, which is clearly
necessary because we will never
know intentions with certainty. It
is also important because a court
is required to follow the rules of
evidence in a judicial proceeding
and typically is limited to the four
corners of the document when
attempting to ascertain a settlor’s
probable intent or purpose in
establishing a trust. A trustee, on
the other hand, is able to make
his discretionary decisions on the
basis of his reasonable investigation of the issues and upon having
reasonably adequate information
(within or without the trust agreement) to determine a settlor’s most
likely purpose(s) in establishing a
trust.
Assuming a decanting is possible under the applicable state law,
before electing to do so, a trustee
must consider whether it will result
in adverse income or transfer tax
consequences.24 For example, will
decanting a trust cause it to lose its
exemption from generation-skipping transfer tax?25
A decanting statute—especially
one as broad as South Dakota’s—is
an incredibly flexible and useful
tool. But wielding it demands caution.
y
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207 Cal. App. 2d 818 (1962) (payment permitted to guardian of insane
beneficiary); Adams v. Cook, 15 Cal.
2d 352 (1940) (voided instruction to
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trust property’s value).
23. Restatement 2d of Trusts , Section

187 provides that “[w]here discretion is conferred upon the trustee
with respect to the exercise of a
power, its exercise is not subject to
control by the court except to prevent an abuse by the trustee of his
discretion.” See also comment e to this
Restatement section. See also Scott on
Trusts, Section 187. In Firestone Tire &
Rubber Co. v. Burch, 489 U.S. 101, at 111
(1989), the Supreme Court stated that
“[t]rust principles make a deferential
standard of review appropriate when
a trustee exercises discretionary powers” (citing the Restatement, as well as
G. Bogert, Law of Trusts and Trustees
Section 560 (2d rev. ed. 1980)). See
also Nichols v. Eaton, 91 U.S. 716, at
724-725 (1875) (“When trustees are in
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of equity will not interfere to control
them in the exercise of a discretion
vested in them by the instrument under
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24. The Internal Revenue Service may attempt
to argue that a trust modification may be
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to the original trust instrument, followed
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beneficiaries, and thereby trigger a recognized gain for income tax purposes.
See Cottage Savings v. Commissioner,
499 U.S. 554 (1991). It also is possible
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the course of a trust modification that
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25. The final generation-skipping tax
(GST) regulations create a safe harbor
for four types of modifications, none
of which will affect the grandfathered
status of a trust. Treasury Regulations
Section 26.2601-1(b)(4). One safe harbor applies to the exercise by a trustee
of a discretionary power to distribute
trust principal from a grandfathered
trust to a new trust, but only if the
discretionary power is either pursuant
to the terms of the trust instrument or
pursuant to the state law in effect at
the time the trust became irrevocable.
Another safe harbor applies to a modification of a grandfathered trust that
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